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The Fiduciary Difference:  
What Consumers Should Know 
 
 
“I think the time has come to erase the distinction in regulatory 
standards, and bind Brokers and Registered Investment Advisors 
by precisely the same fiduciary standards. When you go into a 
doctor’s office, you know they are placing your health first and 
foremost, and you should feel precisely the same way about your 
Investment Advisor and Broker.”  
 
~ Arthur Levitt, former Chairman of the Securities and Exchange Commission, October 2006.  
 
 
 
Executive Summary 
 
Many types of professionals provide financial advice to individuals and families. These 
professionals might call themselves stockbrokers, financial advisors, insurance agents, trust 
company officers, or many other titles.  
 
While each type of financial professional promises to do his or her best for a client, there are 
substantial differences in how they operate. The most important difference is where an advisor’s 
fiduciary duty is placed. A fiduciary standard defines where an advisor’s ethical and legal 
responsibility lies; ultimately, who is he or she responsible for protecting. 
 
Registered Investment Advisors have a fiduciary duty to their clients first and foremost; 
“investment brokers” and “registered reps” have a fiduciary duty to their employers. The 
difference is immense; Registered Investment Advisors are required, legally and ethically, to 
place their clients’ interests first. Brokers are required to place their employer’s interests above 
their clients’. In other words, brokers can give advice to clients that can be more costly and less 
effective, without violating their legal obligations. 
 
In the past few years, the issue of fiduciary duty has gained prominence. The scandals in the 
mutual funds industry, student loan industry, and brokerage industry all highlighted the difficulty 
that consumers face in finding investment advisors who work in their best interests. 
 
A recent court ruling might finally tip the balance in favor of the investing public. On March 30, 
2007, the Washington, D.C., District Court of Appeals voided the long-standing exemption that 
allowed brokers to call themselves “financial advisors.” The ruling will require that brokers 
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either adopt a true fiduciary role, or explain much more clearly to their clients how much they 
are being paid, and by whom.  
 
The new rules have yet to be written to define how brokers will have to disclose their conflicts of 
interest, forms of compensation, and lack of fiduciary responsibility towards clients. But the 
lawsuit’s outcome has started in motion a process that will surely lead to better information and 
greater protection for consumers.  
 
The message of the District Court can be summed up as: Registered Investment Advisors have a 
fiduciary responsibility to their client. Investment brokers have a fiduciary duty to their 
employer. It makes a world of difference. 
 
 
The Fiduciary Difference 
 
In today’s complex economic environment, many individuals and families turn to experts for 
advice on financial matters. These experts have a wide range of skills, training, and backgrounds. 
Accountants, stockbrokers, trust company officers, independent financial advisors—each of 
these professionals, and many others, offer financial advice and guidance.  
 
Selecting the right type of advisor from among these choices is difficult. Today, it is harder than 
ever because these many professionals are offering similar services. An accountant might advise 
a client about how to get a good rate on a mortgage or home equity loan. An insurance broker 
might offer advice about how to invest in a whole life insurance policy. A financial advisor 
might suggest long-term care insurance. And so on. 
 
Tangible Factors. Selecting a financial advisor involves weighing many factors, both tangible 
and intangible. The advisor’s training and experience are important. Cost is a consideration. The 
types of services the advisor can provide also are very significant. These factors are tangible and 
fairly easy to identify.  
 
Intangible Factors. For many people, the intangibles are just as important. Surveys have found 
that the investing public says that trust in an advisor is often the single most important factor in 
making a decision. But how does anyone know whom to trust?  
 
References from friends, relatives, and colleagues are a source of information. Lists of the “best” 
advisors, compiled by magazines, newspapers, and Websites, might give some sense of an 
advisor’s reputation. Also, meeting an advisor and his or her staff sometimes provides signals 
about reliability. 
 
There is another excellent way to assess the trustworthiness of an advisor: the fiduciary standard. 
The National Association of Personal Financial Advisors defines a fiduciary advisor this way: 
 

A financial advisor held to a fiduciary standard occupies a position of special trust and 
confidence when working with a client. As a fiduciary, the financial advisor is required to 
act with undivided loyalty to the client. This includes disclosure of how the financial 
advisor is to be compensated and any corresponding conflicts of interest. 
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Consumer advocates and financial advice columnists regularly recommend that investors work 
with fiduciary advisors.  

“Can you trust your financial advisor? Knowing your planner’s exact job title may help 
you tell whether he or she is a ‘fiduciary’ — a professional who’s 100% committed to 
putting your financial interests first.” ~ CNN columnist Liz Pulliam Weston.  

The fiduciary standard is a powerful commitment. The Retirement Corp. of America has 
estimated that more than 650,000 people provide some form of direct financial services in the 
U.S. today. Yet, fewer than 10% of the people who call themselves financial advisors today are 
legally required to act as fiduciaries. In other words, more than 90% of “financial advisors” do 
not have to give advice that is in the client’s best interest. 
 
How can a consumer tell if an advisor is a fiduciary? Why does it matter? Why did the current 
system evolve? How will the system be fixed? We will now explore these questions. 
  
 
Fiduciaries, the Merrill Lynch Rule,  
and Consumer Confusion  
 
Different types of financial advisors have very different loyalties, known in legal terms as 
“fiduciary responsibility.” Registered Investment Advisors have a fiduciary responsibility to 
their clients, but investment brokers or registered reps have a fiduciary responsibility to their 
employers. The Securities and Exchange Commission (SEC) ratified this difference through 
interpretive rulings about the 1940 Investment Advisors Act, which governs how different types 
of advisors are regulated and overseen.  
 
The SEC made it explicit that Registered Investment Advisors (RIA’s) must work in the fiduciary 
interest of their clients. In other words, they must put their clients’ interests ahead of their own 
when giving financial advice. This is the highest level of consumer protection. A survey by the 
National Association of Personal Financial Advisors in 2007 found that 97% of consumers say 
they would seek counsel from an advisor who is adhering to this type of fiduciary standard. 
 
The fiduciary requirements for RIA’s are very powerful. Among the activities that are prohibited are: 
• Acting as an issuer or affiliate of an issuer of securities. 
• Recommending unregistered, non-exempt securities or the use of unlicensed broker-dealers. 
• Charging unreasonable fees. 
• Failing to disclose to all customers the availability of fee discounts. 
• Using contracts which seek to limit or avoid an adviser’s liability under the law. 
• Limiting a client’s options with regard to the pursuit of a civil case or arbitration. 
• Borrowing money from or lending money to clients. 
 

(Source: www.seclaw.com) 
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However, the SEC declared that brokers do not incur the same fiduciary duty as RIA’s. For 
several decades, brokers have been granted a special exemption that allowed them to place the 
financial interests of their employers above those of their clients. This exemption is known as the 
Merrill Lynch Rule, named after the company that originally requested the exemption. The 
exemption was based on the notion that brokers were not providing financial advice, but merely 
helping clients engage in a financial transaction, such as buying or selling a stock. The client was 
presumed to have a good understanding of what he was doing, as well as the fact that the broker 
was not working on his behalf. 
 
For a long time, this dual regulatory system worked. A person who wanted extensive, fiduciary 
financial advice would go to an RIA, and a person who basically wanted to conduct a transaction 
would go to a broker.  
 
However, with the rise of the discount brokerage companies, the business of handling stock and bond 
transactions became much less profitable — essentially a break-even business. Brokerage firms 
needed to expand their lines of business. So they used the protection of the Merrill Lynch Rule to 
start calling their sales representatives “financial advisors” or “financial consultants.” Brokerages 
were implying that they were providing services similar to Registered Investment Advisors.  
 
The new terminology blurred the extraordinary differences in how customers were treated by 
brokers, as compared to RIA’s. Imagine two people who are seeking advice from two different 
financial professionals. One professional is an RIA, and one is a broker. The RIA is required by 
law to act in the client’s best interests at all times; the other is required to act in his employer’s 
best interest, even if it is in conflict with the client. Who is likely to suggest an investment with a 
high commission? Who is likely to suggest an investment that is being marketed by his 
company? Who is likely to suggest shifting money from one investment to another, when the 
shifting generates a commission? 
 
Wall Street firms continue to argue today that consumers understand the motivations of brokers. 
Consumer advocates argue that consumers do not understand where brokers’ loyalties lie. 
Consumer advocates say that brokers should not be marketed as “financial advisors” or 
“financial counselors.” These job titles wrongly imply to consumers that brokers are providing 
independent financial advice. 
 
Numerous studies confirm the claims by consumer advocates. One key study was performed in 2004 
on behalf of TD Waterhouse, now known as TDAmeriTrade. Among the study’s conclusions: 

• 58% of investors incorrectly believed that both stockbrokers and advisors had a fiduciary 
responsibility to act in the investor’s best interests.  

• 63% incorrectly believed that both stockbrokers and investment advisors were required to 
disclose all conflicts of interest prior to providing financial advice.  

• Nearly 85% of investors expected all financial professionals offering fee-based financial 
advice to provide these protections. 

 
A study by the Consumer Federation of America, also in 2004, found that investors are troubled 
by the different standards of different advisors. The Federation found that 91% of investors said 
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that brokers who offer investment advisory services should be subject to the same investor 
protection rules as all other investment advisers. 
 
The blurring of the lines between different types of advisors has troubled many consumer 
advocates. Here’s what Barbara Roper, Director of Investor Protection for the Consumer 
Federation of America, said in December 2004:  
 

Today, financial professionals who are indistinguishable to the typical investor are 
subject to two very different standards of conduct. No one in their right mind would 
intentionally set out to create such a marketplace, but that is exactly what the SEC has 
done by continuing to rely on method of compensation to draw the line between brokers 
and advisers long after it had long ceased to perform that function effectively 

 
This difference is compounded if the broker who is protecting his company’s interests is being 
paid a commission or bonus based on what he convinces a client to purchase. The broker has a 
tremendous incentive to recommend the purchase of a particular financial product. But he does 
not have a legal requirement to explain his motivations to his client. 
 
 
Fiduciary Standard vs. Suitability Standard 
 
To be fair, brokers are covered by regulations that govern how they must treat their clients. 
Interpreting the Investment Advisors Act, the SEC allowed brokers firms to use the Merrill 
Lynch Rule only if: (1) their advice is solely incidental to their brokerage activities (which is 
selling investments and clearing stock and bond transactions); and (2) they are not receiving 
special compensation for their advice (meaning advisory fees). 
 
However, “solely incidental” was expanded over the years to include almost any type of advice 
that an advisor could offer. The “solely incidental” restriction became meaningless, and brokers 
could basically provide any service without having to act in the best interest of their clients.  
 
The exemption allowed brokers to avoid being held to the fiduciary standard. Instead, brokers 
were bound by a “suitability standard,” which is defined as: (1) knowing a client’s financial 
situation well enough to understand his or her financial needs; and 2) recommending investments 
that are suitable based on that knowledge. The suitability standard does not require the complete, 
up-front disclosure of compensation and conflicts of interest to which Registered Investment 
Advisors are held. 
 
For the past decade, RIA’s protested that brokers have abused the Merrill Lynch Rule loophole. 
Instead of evolving towards becoming true fiduciaries, brokerage firms were charging fees and 
continuing to sell in-house products with commissions. They were trying to have the best of both 
worlds: the trust of a fiduciary, but the freedom to make profitable or conflicted 
recommendations 
 
The conflict between what brokers were doing and what they were supposed to be doing 
potentially harmed tens of millions of investors.  
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• Does any member of your firm act as a general partner, participate in, or 
receive compensation from investments you may recommend to me? 

• Do you receive ongoing income from any of the mutual funds that you 
recommend in the form of 12(b)1 fees, trailing commissions, or other payouts? 

• May I have in advance of signing an agreement to work with you a specific 
description, in writing, of your fees and the services you will provide? 

 
 

Adapted from the FocusOnFiduciary™ information developed by the National 
Association of Personal Financial Advisors (NAPFA). Used with permission. Visit 

www.focusonfiduciary.com for more information. 
 

  
 
 
 
 
 
About Financial Guidance Group 
Carl von dem Bussche, CFP®, AIF® a native of Tampa Bay, founded Financial Guidance Group in 1993 
to provide independent, objective financial planning services. He was one of the first fee-only planners in 
the Tampa area and remains one of the few planners who provide comprehensive planning that includes 
client goals, taxes, cash flow, insurance, estate planning, retirement planning and investments. A staunch  
advocate of the fee-only planning model (which means no commissions or third-party compensation is 
ever accepted), he believes there is an inherent conflict of interest when planners stand to gain financially 
from the financial solutions they recommend.  
 
Other financial professionals rely on Carl’s knowledge and experience. He has served both as an expert 
witness on financial matters and has served as an industry arbitrator for the National Association of 
Securities Dealers (NASD). Carl also completed the process of becoming a CERTIFIED FINANCIAL 
PLANNER™ professional through the College for Financial Planning in Denver, CO. Planners like Carl 
who have successfully completed all the requirements set forth by the Certified Financial Planner Board 
of Standards, Inc. are generally recognized as the most qualified financial planners in the country. Carl 
has earned the AIF® credential – which stands for “Accredited Investment Fiduciary™ “ – from the 
Center for Fiduciary Studies. He has also earned a 5-Star rating from the Paladin Registry, an independent 
screening organization and consumer watchdog. 

Carl is a member of the National Association of Personal Financial Advisors (NAPFA), the nation’s 
premier organization for fee-only comprehensive financial advisors. He has qualified as a NAPFA 
Registered Financial AdvisorNAPFA members are required to earn double the continuing education 
credits (CE) than required by the CFP Board of Standards. This is 30 hours annually. Carl has also served 
as a member of NAPFA’s South Region Board of Directors and facilitates various educational 
workshops. Visit www.financialguidancegroup.com for more information about Carl von dem Bussche 
and his firm and access a special questionnaire you can use to determine if the advisor you’re considering 
is held to a fiduciary standard. 


